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PREFACE: 
SUBWAY RIDES AND INAUGURAL 
PARADES 
 
 
 
 Whether it be as a tourist walking the grand halls of 
government, as a happy chess player strolling through Dupont 
Circle, or as a weekend athlete playing football on the National 
Mall, it does not take much motivation to find enjoyment in 
Washington, DC.  In the Summer of 1996, after having worked for a 
year in Kansas City, Missouri, I accepted a short government 
rotational assignment on Capitol Hill. Unfortunately, hastily-made 
living arrangements precluded a quick commute to work, so my 
daily fate included 90 minutes of subway time.  The confines of a 
subway car limited doing much of anything, save reading.  
 To prepare for my long rides, I purchased the first four 
volumes of Ordeal of the Union, the magnum opus of Allan Nevins.  I 
used my perfunctory pre- and post-work travel to rediscover my 
childhood fascination with the Civil War.  Ordeal’s focus was the 
antebellum political crisis that brought cannon fire on Fort Sumter.1   
Those long “Red-line” Metro rides suddenly became bearable.   
 Near the end of my DC assignment, two friends from Iowa 
came to visit during the weekend of President Clinton’s Second 
Inaugural.  In frigid January weather, we heard the reelected Chief 
Executive speak about building bridges to the new Century.  After 
the Inaugural Address, we made our way down Pennsylvania 
Avenue to catch a glimpse of the parade to the White House.  As 
expected, certain folks were using the parade as a forum for their 
political expression.  Fine by me, I thought, being the First 
Amendment fan that I am.  One particular group standing at about 
10th and Pennsylvania was carrying huge posters of aborted fetuses 
and screeching about the need to stand up for life.  The First 

                                                           
1   The eight-volume work is still cited by historians investigating antebellum politics 
and the course of the Civil War.  Some of the conclusions reached by Nevins have 
proven to be incomplete or erroneous, but the work continues to hold a distinguished 
place in American historical writing. 
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Amendment cuts both ways, I thought, so why not pepper the 
joyous atmosphere with a little free speech of my own?  Quickly 
walking toward one of the unsuspecting pro-lifers, I defiantly 
yelled, “Then stop bombing clinics, you Nazi!” A cold stare, 
matching the afternoon chill, was the only response I received. 
 No minds were changed that day on Pennsylvania Avenue. 
 My study of Nevins combined with the Inaugural 
encounter provided the impetus to think about how debates over 
slavery and abortion have fouled America’s political landscape.  
Shouting at a pro-life protester offers a glimpse at this lack of 
communication.  Public figures who devised slavery policy, like 
those at the center of today’s abortion politics, have often done 
more harm than good.  When a nation cannot deal with such 
divisiveness, immense suffering, with the loss of over 620,000 lives 
in civil war, can result.   
 After returning to Kansas City in early 1997, I began to 
consume an extensive amount of writing about the Civil War, 
thanks to the motivation of Ordeal.  In November 1998, I read a 
series of essays by James M. McPherson entitled Drawn With the 
Sword.  The last chapter in this book chronicled the problems found 
when professional historians write lofty tomes while failing to 
capture the interest of most people.  As if by design, McPherson 
quickly mentioned Allan Nevins as an author who wanted 
historical work to touch the public and encourage them to learn 
more.   
 Further motivation came to me after reading Len 
Deighton’s Blood, Tears and Folly:  An Objective Look at World War II.  
Most of his writing had been works of fiction, but he later turned to 
his passion for history.  Folly centers on Deighton’s attempt to show 
how his country, Great Britain, was radically unprepared for war in 
1939.  This book illustrated that improving one’s nation can be 
achieved by seriously questioning national policies.  In the 
acknowledgments of his book, Deighton proudly wrote how he 
learned from a friend that “an amateur historian is an historian 
nonetheless.” He seems devoted to views similar to Nevins and 
McPherson.  It was almost as if these three historians were directing 
me to write about the devastation resulting from the nation’s 
polarity on slavery and abortion.  
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 Personal devotion to a belief is not necessarily a bad thing.  
When such commitment loses sight of the common good, however, 
nations and their people suffer.  Debates over slavery and abortion 
have centered on many noble ideas:  Life, freedom, choice, self-
government, and the Constitution itself.   Distorting these concepts, 
whether knowingly or not, does a disservice to the country and can 
threaten the very peace of society.  While our nation will likely not 
go to war because of abortion, we cannot be pleased with the way 
the issue of unwanted pregnancy has so divided the country. 
 I decided not to create a complete history of the two issues.  
Numerous professional historians have covered the ground with 
impeccable erudition.  Instead, I wished to cast new light on how 
individuals, some with the purest motives and distinguished 
records of public service, either pandered to or naively created 
extremism.  I hope to exemplify how the errors made in the 19th 
Century have been repeated far too often in dealing with abortion.  
To accomplish this goal, I will examine a diverse range of people 
and the nation they created. 
 I will also discuss how misplaced judicial action has fed the 
extremism beast.  The Supreme Court has made many great rulings, 
but its slavery and abortion decisions have caused a tremendous 
amount of confusion and distress.  Inspired by Nevins McPherson, 
and Deighton, I became confident I could discuss the negative 
impact made by the Court’s slavery and abortion jurisprudence. 
 These pages include statements that will make the “pro-
life” and “pro-choice” factions both happy and angry.  Neo-
secessionists should also experience a philosophical roller-coaster.  I 
am not bound by a particular ideology.  This book will show that 
the two sides of the modern abortion chasm share certain traits with 
the extremists of the slavery debate. 
 Readers should also keep in mind that when I say that the 
“pro-life” community mirrors, in some ways, slavery’s abolitionists, 
I do not wish to imply “pro-choice” leaders are morally equivalent 
to the Southern slavocracy of the 1850’s.  Being “pro-choice” myself, 
I do not wish to denigrate that philosophy.  A person satisfied with 
me in one chapter may be condemning me in the next.  The chance I 
may help all sides pause for moments of self-reflection is the 
primary reason why I wrote these pages. 
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 Even though extremism makes for poor, often dangerous, 
policy, I do not wish to imply the country should always adopt a 
“moderate” course.  Clearly, such a belief led Stephen Douglas to 
propose his infamous Kansas-Nebraska Act.  As that dreadful piece 
of legislation showed, trying to soothe intense passions can often 
create additional calamity.  Truly principled action must be based 
on something more concrete.  Describing this “better way” requires 
society to learn from its past.  To begin, it will be necessary to define 
“extremism” and place the concept in the context of the slavery and 
abortion debates.   

 



 
INTRODUCTION: 
“THIS DANGEROUS VICE” 
 
 
 
 Before developing the idea that extremism triumphed in the 
debate over slavery-- and that it has poisoned the abortion debate-- 
we must first develop a meaning of “extremism.”  To find a credible 
guide, we can look to one of the greatest articles ever written about 
American government, Federalist 10.1 I will explain how “faction,” 
as described by James Madison, helps formulate a definition of 
“extremism.”  Madison’s “faction” and my “extremism” are not 
synonymous, however, as will be discussed. 
 Madison defined “faction” as,  

 
a number of citizens, whether amounting to a majority or a 
minority of the whole, who are united and actuated by some 
common impulse of passion, or of interest, adversed to the rights 
of other citizens, or to the permanent and aggregate interests of 
the community.    
 

Factions create difficulty where “the public good is disregarded in 
the conflicts of rival parties.”  Before defining the term, the Father of 
the Constitution used the phrases, “this dangerous vice” and “the 
mortal disease” to establish how threatening faction can be to 
popular government.  Madison wrote, “instability, injustice, and 
confusion” are unleashed by factional politics.   
 Working to defend republics against these excesses can be 
exceedingly tricky.  Freedom helps to create faction because 
different ideas will be formed by the citizenry and its leaders.  
Attaching great importance to firm principle, some individuals 
work to prevail in political discourse without keeping the nation’s 
good as their guiding star.  The advancement of personal beliefs 

                                                           
1  The Federalist Papers can be found at www.constitution.com.  For a fascinating 
discussion of faction as applied to modern questions of the American judiciary, see 
Norman R. Williams II, “Rising Above Factionalism:  A Madisonian Theory of 
Judicial Review,” 69 NY U Law Review 963. 
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requires the support of others; as a particular position grows, the 
people are divided “into different interests and parties.”   
 This leads a somewhat fatalistic Founder to remark, “The 
latent causes of faction are thus sown in the nature of man.”  Even 
the best statesmen will not be able to control the situation; weak 
leaders invite more faction.  Republics are therefore caught in a 
tight spot:  freedom, a necessary trait of good government, breeds 
beliefs that are not necessarily focused on advancing truth and 
justice.   
 Madison’s ideas can serve as a reasonable foundation for 
defining “extremism.”  However, I will do more than simply apply 
Madison’s words to the issues at hand.  The following paragraphs 
will dissect the definition of faction to create the context for this 
book’s examination of slavery and abortion politics.  
 The Father of the Constitution begins his definition of 
faction with “a number of citizens whether amounting to a majority 
or minority of the whole . . .”  His primary concern centers around 
large groups capable of disrupting the Union and threatening 
individual rights.  Faction, therefore, requires an organized group.   
 My discussion of extremism will not be limited to “a 
number of citizens,” since individuals can fuel the dangerous vice.  
The words of one person can ignite extremist forces, without that 
individual’s consent.  An individual may also willfully perpetuate 
political divisions for the sake of some partisan advantage.  This 
type of behavior must be seen as extremism; leaders sometimes 
attempt to fill the chasm created by political stalemate with 
falsehood and invective.  Undoubtedly, the purpose of such action 
is to control the debate.  These individuals often fail, but damaging 
words and conduct can be exhibited by a popular President as 
easily as it can be by a man who wins only 1% of his party’s 
Presidential primary vote.   
 Madison likely included majorities or minorities as 
potential factions because even a small group can permanently 
encumber the nation.  He was most concerned with direct threats to 
national order.  Extremists need not be a threat to harmony.  What 
may seem like a mild menace can be very damaging with the 
passage of time.  Therefore, I do not limit extremism to organized 
groups. 
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 Next, Madison states factions “. . . are united and actuated 
by some common impulse of passion or of interest. . .”  Even one 
not interested in studying the intense moral feelings surrounding 
slavery and abortion can see how the unity and action of a group 
can easily reach critical mass.   
 Individuals can play a role at this stage; the action of one 
can be enough to compel the extremism of others.  When groups or 
individuals act with such pernicious intensity, extremism can 
become an avalanche.  Our society must defend itself by correcting 
those who place narrow gain above the good of the whole.   
 Two phrases in the second half of Madison’s “faction” 
definition will serve as examples of extremism.  First, Madison says 
there are passions and interests “. . . adversed to the rights of other 
citizens . . .” or “. . . to the permanent and aggregate interests of the 
community.”  The first phrase clearly rests on illegal acts; the second 
questions immoral behavior contrary to the well-being of society.  
Our history presents many examples of action by groups or 
individuals that should be condemned, but not on legal grounds.  
As a favorite professor of mine once said, “What is sinful is not 
necessarily criminal.”2    A corollary I wish to add to my mentor’s 
powerful statement is, “What is sinful can be extreme.”  Keeping 
this in mind, we can distinguish between the illegal and immoral 
without believing the latter is a personal choice free from rebuke. 
 Accusing someone of words or deeds “adversed to the 
rights of other citizens” has constituted a hefty charge throughout 
the nation’s history.  Unfortunately, countless occurrences of these 
actions can be seen throughout the bitter struggles over slavery and 
abortion.  Taking someone’s life is the most obvious way of 
showing an aversion to the rights of others.  Both the slavery and 
abortion struggles show us that some extremists believe killing is a 
way to accomplish their goals. 
 The assault on another group’s rights is usually less violent.  
An overt lack of violence should not lessen our concerns, however.  
Many actions herein examined, while not directly attempting such 
massive disruption, fall into this type of extremism:  Not violent 

 
2 Thank you for the motivation, Dr. Agbese. 
 

 



Extremism Triumphant 4
 

  
 

                                                          

enough to kill, but certainly troubling-- and detrimental to the 
rights of other citizens. 
 Aversion to “the permanent and aggregate interests of the 
community” takes many forms, and can definitely be in the eyes of 
the beholder.  Such unrighteous activity lacks violence, but must 
still be dealt with, since political gain is often the personal 
justification for ignoring the good of the whole.3   Our society’s 
problem with checking this type of extremism comes from a 
devotion to individual rights.  Madison said we cannot subvert 
liberties to check faction, but we can make attempts to diminish its 
negative effects.  Since much of the “extremism” I will discuss was 
not illegal activity, Madison’s idea of diminishing effects, rather 
than obliterating causes, takes on great importance.  
 Some may seriously question my characterization of non-
violent behavior as “extreme.”  Perhaps there is a danger of 
“defining extremism down” that could make us unable to 
effectively deal with serious threats to rights or national stability.  
Using half-truth as a political weapon should be considered 
extreme, however, because of the chicanery often caused by 
followers of an ignorant or naive leader.  Failure to adequately 
address falsehood has poisoned our national discourse.  Reason and 
appropriate judgments can help us avoid some dreadful 
consequences by making sure problems do not fester. 
 Another way to be “adversed to the permanent and 
aggregate interests of the community” is to use the U.S. 
Constitution improperly.  Politics and constitutional interpretation 
are a very hazardous mixture.  As was correctly stated by 
Pennsylvania’s defenders in the crucial Prigg v. Pennsylvania 
decision, “whenever the judicial exposition of our highest courts 
becomes so wavering and uncertain as to bear comparison with our 
legislation, we shall truly be the pity and contempt of all civilized 
nations.”4  

 
3  In a Democratic debate on March 1, 2000, Vice President Al Gore mentioned 
Madison's faction, saying a modern definition of the concept might be 
“ultrapartisanship.”   
4   The citations of all Supreme Court cases in this work will appear as {Case name}, 
XX U.S. XXX, XXX.  The text of all cases is available on www.findlaw.com.   For the 
above quotation, see Prigg, 41 U.S. 539, 587.   
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 Strict constructionists may be in agreement with the 
previous paragraph, but uncomfortable that I will dwell so much on 
the Judicial Branch in a book about political discourse.  What the 
Supreme Court has said on abortion and slavery, however, 
engendered divisive legislative argument.   In most cases, our 
nation’s greatest judicial entity has not intentionally acted to 
subvert the “permanent and aggregate interests” of the United 
States, but its actions have done so by indirection.  This buttresses 
my desire to discuss how the Court has had a negative impact when 
dealing with the two issues.  
 One writer, in a book on abortion, laments that debating the 
topic often “strikes at the heart of reasoned discourse.”  He also 
found, “A polarized atmosphere creates a natural tendency toward 
extremism.”5  Using these two statements, along with the discussion 
so far allows us to adapt “faction” in order to create a working 
definition of “extremism.”  By extremism, this book means, “Action 
by individuals or groups, whether directly attempted or brought 
about by negligent reasoning, designed to subjugate the betterment 
of society or to harm other individuals in an attempt to advance the 
perpetrator’s misplaced political goals.” 

 
5   Donald P. Judges, Hard Choices, Lost Voices:  How the Abortion Conflict Has Divided 
America, Distorted Constitutional Rights, and Damaged the Courts, (Chicago, 1993), 8.  

 



 

1   
PENNSYLVANIA’S PRINCIPLES 
 
 
 
 The Commonwealth of Pennsylvania presents itself as a 
microcosm of the United States.  During the 2000 Republican 
National Convention, held in Philadelphia, the state advertised its 
places and people as a snapshot of the larger nation.  This theme 
was also seen three years earlier, when the National Genealogical 
Society’s Conference of the States met in Valley Forge.  An 
informational sheet on the conference refers to Pennsylvania as the 
“Cradle of the Nation.”  Of course, the creation of the Declaration of 
Independence and the Constitution on Pennsylvania soil instills a 
tremendous sense of pride in the Keystone State’s residents. 
 Such distinctions have led to a confidence in the state’s 
government that it can make life better for the people.  On 
Pennsylvania’s web site1, the state’s governors used to present large 
smiles and the greeting, “Welcome to PA, home of the Friction-Free 
government.”  Also on the Web, the Pennsylvania Visitors 
Network2 proudly proclaims, “In Pennsylvania we have 
unbelievable history and some of the best scenery and recreation in 
the United States.”  Anyone who has enjoyed long hours at 
Gettysburg or seen the beauty of the state’s rural communities 
would definitely concur with such a statement. 
 Since Pennsylvania has held such a prominent position in 
our national history, its major role in the comprehensive struggles 
over slavery and abortion comes as no surprise.  Examining how 
the state dealt with these two intense issues is a natural starting 
point in the quest to understand how our country has failed to deal 
with the politics of unbridled emotions.  Once Pennsylvania started 
to seek meaningful progress on slavery and abortion, “friction-free” 
is not the best phrase to describe the journey.  Certain individuals, 
some with noble ideals, exacerbated the national conflagration that 
                                                           
1 http://www.state.pa.us. 
2 http://www.pavisnet.com. 
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festered over slaves and unwanted pregnancies.  Unfortunately, 
circumstances beyond Pennsylvania’s control ruled the day.  In the 
end, the Commonwealth could not counter the tide of extremism 
that has so divided the people of the United States. 
 
Pennsylvania’s importance on the slavery issue 
 Pennsylvania’s location was a key factor to its status as a 
prime mover in the early history of the Republic.  As the words of 
the Declaration were written and Washington’s troops froze at 
Valley Forge, Pennsylvania began to transform into “The Arsenal of 
Independence.”  The colony’s role as financial supporter -- 
including $6 million to the Continental Congress -- may have been 
even more important than the gunpowder and ordnance that 
slowly helped to bring victory on the field.3   
 After independence, Pennsylvania’s geographical position 
became a key aspect of its approach to the slavery issue.  Paul 
Finkelman captured this fact superbly by writing, “Perhaps no state 
in the Union felt the tensions of slavery and freedom so keenly as 
Pennsylvania did.”4  The birthplace of the Declaration of 
Independence could not permanently endorse the slave system.  
Nonetheless, like many of its neighbors, Pennsylvania did not 
embrace immediate abolition.  To avoid a “shock to society,” certain 
Northern states instituted emancipation at a snail’s pace.  
Pennsylvania’s 1780 “act for the gradual abolition of slavery,” made 
the commonwealth the first of five states to pass such measures.5  
Questioning the moral validity of slavery, without rapidly ending 
the institution, provides a further example of Pennsylvania as an 
American microcosm. 
 Section 10 of the 1780 Act freed all slaves who resided in 
the state for more than six months, with certain exceptions -- 
including the slaves “attending upon delegates in congress,” those 
owned by foreign ministers, and the slaves of “persons passing 
through or sojourning” in Pennsylvania who did not become 

 
3   sites.state.pa.us/PA_Exec/Historical_Museum/civil.htm. 
4   Paul Finkelman, An Imperfect Union:  Slavery, Federalism, and Comity, (Chapel Hill, 
1981), 46. 
5   Peter Kolchin, American Slavery:  1619-1877, (New York, 1993), 78. 
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residents.  This law was later challenged by Pierce Butler, a 
prominent citizen of South Carolina.  In Butler v. Hopper, it was 
decided that Section 10 was legally appropriate, since it did not free 
fugitive slaves.  Finkelman wrote this case proved “states could free 
any non-fugitive slave who entered their jurisdiction.”6  Section 10 
was a reasonable means of effectuating Pennsylvania’s desire to end 
human bondage. 
 Slaves fleeing captivity had to be treated differently 
because of Article IV, Section 2, paragraph 3 of the U.S. 
Constitution, the fugitive slave clause.  The provision said, 
 

No person held in service or labor in one state, under the laws 
thereof, escaping into another, shall, in consequence of any law 
or regulation therein, be discharged from such service or labor; 
but shall be delivered up, on claim of the party to whom such 
service or labor may be due.   
 

Neither Section 10 nor any portion Pennsylvania law was designed 
to interfere with a master’s ability to gain relief under the clause.  
Our first example of slavery extremism comes from a detailed look 
at Pennsylvania’s noble attempts spanning half a century to defend 
its newly freed black citizens from the hateful designs of slave 
catchers.  Prigg v. Pennsylvania, an extremely important Supreme 
Court case, resulted from the state’s reasonable interpretation of its 
Constitutional obligations. 
 
Principles collide 
 Section 5 of Pennsylvania’s 1780 gradual emancipation act 
required owners to register slaves.  This proved to be a problematic 
requirement for some owners because of the imprecise boundary 
line between Pennsylvania and Virginia.7  The commonwealth, 
understanding the difficulty raised by the boundary issue, added 
over a year to the registration deadline for inhabitants in two 
western counties.    

 
6   Finkelman, Imperfect Union, 242.  The case is discussed in detail on pages 239-43. 
7   West Virginia, which currently borders Pennsylvania, was part of Virginia until 
the Civil War. 
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 Pennsylvania’s willingness to adapt its rules was not 
greeted with respect by all people affected by the registration 
requirement.  An owner named Davis moved to an area he thought 
was in Virginia, and not subject to the registration mandate.  
Because of the uncertainty surrounding state boundaries, Davis had 
actually settled in Pennsylvania.  He therefore failed to meet the 
Section 5 requirement for a slave named John Davis.  In 1788 the 
noncompliant master took John Davis to Virginia, renting him out 
to another individual named Miller.  Some distraught 
Pennsylvanians found John Davis in Virginia and returned him to 
the Keystone State. 
 Mr. Miller became concerned that John’s owner would hold 
him liable for the value of the lost “property.”  As a result, Mr. 
Miller hired three Virginians to bring John Davis back to him.  This 
trio found John Davis and returned him to Virginia.  This brazen act 
led a Washington County, Pennsylvania court to indict the three 
Virginians for kidnapping.  Pennsylvania’s desire to punish 
kidnapping of a free citizen resulted in an influential chain of 
events with a dramatic impact on the decades to come.8  
 Thomas Mifflin, Pennsylvania’s Governor, did not act 
immediately on the indictment.  It would be nearly three years 
before he wrote his counterpart in Virginia, Beverley Randolph, 
about the case.  Mifflin asked that the three indicted Virginians be 
transported to Pennsylvania to stand trial.  Randolph requested the 
opinion of his attorney general, James Innes, who suggested 
Virginia should not honor the extradition demand.  This negative 
view prompted Randolph to send a refusal to Mifflin in July 1791.  
After this rebuff, Mifflin sent copies of his case-related 
correspondence to the nation’s most important Virginian, the 
President of the United States, George Washington. 
 After Washington gained insights from Edmund Randolph, 
U.S. Attorney General, he decided to send the issue to Congress.  
The national legislature responded by passing The Fugitive Slave 
Law of 1793.  To the nation’s great misfortune, neither the Executive 
nor Legislative Branches felt that protecting free blacks from 

 
8   The saga of John Davis can be found in Paul Finkelman, Slavery and the Founders:  
Race and Liberty in the Age of Jefferson  (Armonk, New York, 1996), 83-85. 
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kidnapping needed to be seriously considered.  This failure during 
the nation’s infancy would create tremendous strife in later 
decades.   
 Although we will not examine the dynamics involved in 
the passage of the 1793 legislation,9  it is necessary to analyze the 
final product before moving on to grapple with Prigg v. 
Pennsylvania.  As with modern legislation, the 1793 law did not 
codify extensive rules that states had to follow.  This weakness 
paled in comparison to more serious deficiencies: No writ of habeas 
corpus, no trial by jury, no protection to the alleged slave against 
self-incrimination, and no attempt to address a free state’s concerns 
about the abduction of an innocent person.  Obviously, the 1793 law 
was “an invitation to kidnapping,” since the master or his agents 
were granted the ability to seize the individual without even the 
cursory aspects of judicial process.10 
 Northern states that were ending slavery, while acting to 
effectuate the Constitution’s fugitive slave clause, had a very 
legitimate interest in protecting free black citizens from nefarious 
seizures.  Although Congress legislated on the matter, states were 
left to guess about their right to augment the incomplete 
conclusions found in federal law.11  Pennsylvania attempted to fill 
this void by satisfying the Constitution, the 1793 law, and its own 
interest in shielding free blacks from enslavement. 
 Pennsylvania’s admirable motivations were exhibited in a 
law passed in March 1826.  The law’s eleven sections articulated the 
commonwealth’s desire “to give effect to the provisions of the 
Constitution of the United States relative to fugitive slaves, for the 
protection of free people of color, and prevent kidnapping.”  The 
law required an owner or agent claiming servitude to request state 
action to arrest the alleged fugitive.  Persons who “by force and 
violence” attempted to take a free black person out of the state were 

 
9     Paul Finkelman covers this ground extremely well in Finkelman, Slavery , 89-104. 
10   Don E. Fehrenbacher, Slavery, Law, and Politics:  The Dred Scott Case in Historical 
Perspective, (Oxford, 1981), 21. 
11   Robert M. Cover, Justice Accused:  Anti-slavery and the Judicial Process, (New 
Haven, 1975), 162. 
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to be charged with a felony subject to imprisonment of between 
seven to twenty-one years and a fine that could reach $1000.12   
 The Commonwealth’s laws made “a clear-cut and all-
important presumption of freedom,” but Pennsylvania did not back 
away from the Constitutional prohibition against discharging a 
fugitive slave.13  This reasonable approach should have mitigated 
extremist tendencies.  Unfortunately, a series of events, beginning 
six years after passage of the 1826 law, would lead to disaster at the 
U.S. Supreme Court. 
 
Pennsylvania fights for what's right 
 Margaret Morgan, “owning service or labor” to Margaret 
Ashmore, entered Pennsylvania from Maryland in 1832.  Ms. 
Ashmore resided in Harford County, Maryland, northeast of 
Baltimore.  For whatever reason, the owner did nothing about 
Morgan’s flight to the Keystone State until February 1837.  At that 
point, Ashmore hired Edward Prigg, “a professional slave 
catcher,”14  to deliver Morgan back to Maryland.  Prigg did not fully 
comply with Pennsylvania’s 1826 act.  Seizing Morgan and her 
children, Prigg returned to Maryland. Indicted under Pennsylvania 
law, Prigg was found guilty by the Supreme Court of the 
Commonwealth.15  An appeal to the nation’s highest court naturally 
followed. 
 Two men represented Pennsylvania before the U.S. 
Supreme Court.  Mr. Johnson, the state’s attorney general, and Mr. 
Hambly, a New York native, tried to persuade a majority of Justices 
that Pennsylvania’s 1826 law neither violated the Constitution nor 
stole authority from the United States Congress.  Their arguments 

 
12   Prigg, 41 U.S. 539 includes text of Pennsylvania’s laws dealing with slavery and 
the state’s argument before the Court.  The 1826 act can be found at 550-556.    
13   Thomas D. Morris, Free Men All:  The Personal Liberty Laws of the North:  1780-1861, 
(Baltimore, 1974), 6. 
14   Carol Wilson, Freedom at Risk:  The Kidnapping of Free Blacks in America 1780-1865, 
(Lexington, 1994), 71. 
15  Prigg, 41 U.S. 539, 556-558.  One of Morgan’s children had been born in 
Pennsylvania, which should have made the child free. 
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articulated a credible approach to the slavery issue.16  One sentence 
used by the Commonwealth’s two defenders sets the philosophical 
background for Pennsylvania’s arguments. I will then meld Johnson 
and Hambly’s defense into four interconnected principles.  First, 
Pennsylvania believed that the Constitution allowed states to place 
some burden of proof on a person making the “claim” to an alleged 
slave’s “service or labor.”  Second, states had a right to defend free 
citizens from kidnapping.  Third, states could legislate in areas 
related to the fugitive slave matter as long as fugitive slaves were 
not freed.  And, finally, I will prove how Pennsylvania’s 1826 law 
rejected extremism.   
 Throughout our nation’s history, one sentence distilled 
from great oratory can, with amazing power, summarize a 
speaker’s lengthy viewpoint.  The defenders of Pennsylvania in 
Prigg crafted a marvelous statement that fits such a standard 
perfectly.  It reads, “To abhor slavery, in principle, is no great 
offense, in a country where liberty is the boast and the birthright of 
every creature wearing the image of his Maker.”17   The four planks 
of Pennsylvania’s defense revolve around this grand devotion.  
Pennsylvania did not use these words to cast aside Constitutional 
requirements or vilify the southern states for maintaining slavery.  
Rather, she acted on her belief that fidelity to the country’s laws 
was not incompatible with anti-slavery precepts.   
 The Commonwealth’s first principle was based on a direct 
reading of the Constitution’s text.  A master may, “on claim,” be 
entitled to the “service or labor” of an accused fugitive slave.  
Rightfully so, Finkelman believes the “shall be delivered up” 
language did not implore the states to serve the whim of anyone 
claiming that a black person was their property.  On the contrary, 
the clause existed so states may, as “a matter of comity” work 
together in resolving disputed claims.  Finkelman bolsters this view 
by noting several anti-slavery states, including Pennsylvania, 
legislated in a manner that respected the Constitution but did not 

 
16   For a brief analysis of Pennsylvania’s arguments see, Morris, Free Men All, 95-96.  
Mr. Hambly’s argument has been reprinted.  See Paul Finkelman, ed., “Fugitive 
Slaves and American Courts:  The Pamphlet Literature, Series II, Vol. I,” Slavery, Race 
and the American Legal System, 1700-1872, (New York, 1988), 121-156. 
17   Prigg, 41 U.S. 539, 595 
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automatically assume that the slave-owner spoke the truth in 
“claiming” the “service or labor” of another.18    
 Pennsylvania would stress, ”‘Claim’ implies that the right is 
in dispute or doubt . . . ‘claim’ has a technical legal meaning.”  The 
Founders used different language when discussing fugitives from 
justice in the part of the Constitution immediately preceding the 
fugitive slave clause.  As the Commonwealth said, “’Shall be 
delivered up on demand’ is the language used in reference to 
criminals; but fugitives from labor are to be delivered up ‘on 
claim.’”19   This point strengthens the assertion that states were not 
required to perform a perfunctory ritual of compliance to the 
“claim” that an individual was a slave.  “It is obvious,” said the 
defense, “that the constitution contemplated two acts -- the claim by 
the master, and the delivery in pursuance of it, by the state where 
the fugitive was found.  One preceded the other; and neither could 
be available to restore the slave to his master, alone.”20   
 Since a free black was free, Pennsylvania’s first principle 
paved the way for the second: a natural desire to protect citizens 
from wrongful seizure under the fugitive slave clause.  The title of 
its 1826 legislation stated the law was designed for “the protection 
of free people of color,” and to “prevent kidnapping.”  
Pennsylvania implored the Supreme Court by saying, “The same 
power that can, upon simple allegation, seize and carry off a slave, 
can, on the allegation of service due, seize and carry off a freeman.”  
To declare such motives unconstitutional required a leap of faith 
severe enough to rewrite the Declaration of Independence.  
Suddenly, free African natives in America were created equal only 
as long as any white person from another jurisdiction did not claim 
them as property.   
 Recognizing freedom as the birthright of all, Pennsylvania 
spoke to slave-owners by warning, “we do claim the right of 
legislating upon this subject so as to bring you under legal restraint.  
If one can arrest and carry away a freeman . . . your constitution is a 

 
18   Finkelman, Slavery, 102. 
19   Prigg, 41 U.S. 539, 575. 
20   Prigg, 41 U.S. 539, 602. 

 




